
IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS 
CIVIL COURT DEPARTMENT 

 
 
KEN DUNWOODY, 
 
and 
 
BENJAMIN B. HODGE, 
 
   Plaintiffs, 
 
v.                                                                                      Case No. 14CV00945 
  
JOHNSON COUNTY BOARD OF  
COUNTY COMMISSIONERS, 
 
and 
 
JOHNSON COUNTY, KANSAS, 
 
   Defendants. 
 

MEMORANDUM IN SUPPORT OF  
DEFENDANTS’ MOTION TO DISMISS 

 
 COME NOW the defendants, the Board of County Commissioners of Johnson County, 

Kansas, and Johnson County, Kansas [sic], by and through their counsel of record, F. Charles 

Dunlay, Assistant County Counselor, Johnson County Legal Department, and offers this 

Memorandum in Support of Defendants’ Motion to Dismiss setting forth its arguments and 

authorities in support of same. 

Nature of the Case 

 Plaintiffs bring action for declaratory judgment and injunctive relief with regard to the 

actions of the Board of Johnson County Commissioners in amending the terms of the members 

of the governing board of the Johnson County Mental Health Center, the dissolution of the 

governing board of Johnson County Mental Health Center, and the replacement of the governing 
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board with the Board of County Commissioners and resulting creation of an advisory board 

concerning Johnson County’s community mental health center.  Neither plaintiff holds office or 

acts within an official capacity on behalf of the State of Kansas or the Board of Johnson County 

Commissioners.  Plaintiff Hodge formerly served as an appointed member of the volunteer 

governing board of the Johnson County Mental Health Center until his term was amended to end 

on December 19, 2013.   

Standards for Dismissal 

Defendants move to dismiss plaintiffs’ Petition filed herein pursuant to K.S.A. 60-

212(b)(6) and/or K.S.A. 60-212(b)(1).  A petition should not be dismissed for failure to state a 

claim unless plaintiffs can prove no set of facts in support of their claim which would entitle 

them to relief.  See Goldbarth v. Kansas State Bd. of Regents, 269 Kan. 881, 9 P.3d 1251, 1254 

(2000);  see also Bruggeman v. Schimke, 239 Kan. 245, 247-48, 718 P.2d 635 (1986);  Conley v. 

Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 101-02, 2 L.Ed.2d 80 (1957).  To that end, a petition 

should be construed liberally in the plaintiff’s favor, and the plaintiff given the benefit of all 

inferences that can be derived from the facts alleged.  Bruggeman, 239 Kan. at 248.  However, 

the court need not accept inferences drawn by plaintiffs if such inferences are unsupported by the 

facts set out in the petition;  nor must the court accept plaintiffs’ legal conclusions, or legal 

conclusions cast in the form of factual allegations, as true.1  Id.; see also Papasan v. Allain, 478 

U.S. 265, 286, 106 S.Ct. 2932, 2944, 92 L.Ed.2d 209 (1986). 

“The question as to whether subject matter jurisdiction exists is a question of law over 

which this court’s scope of review is unlimited.” Kingsley v. Kansas Dept. of Revenue, 288 Kan. 

                                                           
1To the extent that the Court views the defendants’ motion to dismiss as one in which matters outside the 

plaintiffs’ initial pleading are presented, the defendants respectfully request that the Court treat this motion as a 
motion brought pursuant to K.S.A. 60-256 consistent with K.S.A. 60-212(b).  See Decker v. Kansas Dept. of SRS, 
24 Kan.App.2d 155, 156, 942 P.2d 667, rev. denied 262 Kan. 960 (1997). 
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390, Syl. ¶ 2, 204 P.3d 562 (2009).  “Subject matter jurisdiction is vested by statute or 

constitution and establishes the court’s authority to hear and decide a particular type of action.”  

Chelf v. State, 46 Kan.App.2d 522, Syl. ¶ 3, 263 P.3d 852 (2011).  “If a trial court determines 

that it lacks subject matter jurisdiction, it has absolutely no authority to reach the merits of the 

case and is required as a matter of law to dismiss it.” 46 Kan.App.2d 522, Syl. ¶ 3, 263 P.3d 852. 

Moreover, “a court should inquire into whether it has subject matter jurisdiction at the earliest 

possible stage in the proceedings.” University of South Alabama v. Am. Tobacco, 168 F.3d 405, 

410 (11th Cir.1999).  “Generally, the court accepts the facts alleged in the plaintiff’s petition as 

true (citing Board of Sumner County Comm’rs v. Bremby, 286 Kan. 745, 751, 189 P.3d 494 

(2008)), but when the opposing party challenges facts on a jurisdictional issue like standing, the 

court doesn’t need to accept the petition’s factual statements as true and may decide the issue 

based on the evidence presented.”  Hartman v. City of Mission, 43 Kan.App.2d 867, 868, 233 

P.3d 755 (2011). (citing Klaver Constr. Co., Inc. v. Kansas Dept. of Transp., 211 F.Supp.2d 

1296, 1301 (D.Kan. 2002)).  

Arguments and Authorities 

I. Plaintiffs Lack Standing. 
 

A. Applicable Legal Principles 
 

Standing is “one of the most amorphous concepts in the entire domain of public law. 

[Citation omitted.]” Harrison v. Long, 241 Kan. 174, 176, 734 P.2d 1155, appeal dismissed 484 

U.S. 804, 108 S.Ct. 50, 98 L.Ed.2d 15 (1987).  The United States Supreme Court has stated that, 

in its constitutional dimension, standing imparts justiciability: whether the plaintiff has made out 

a case or controversy between himself and the defendant within the meaning of Article III of the 

U.S. Constitution. The court has emphasized that this is the threshold question in every federal 
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case determining the power of the court to entertain the suit.  Id. (quoting Warth v. Seldin, 422 

U.S. 490, 498, 45 L.Ed.2d 343, 95 S.Ct. 2197 (1975)).  If a person does not have standing to 

challenge an action or to request a particular type of relief, then “there is no justiciable case or 

controversy” and the suit must be dismissed.  Kansas Bar Ass’n v. Judges of the Third Judicial 

Dist., 270 Kan. 489, 490, 14 P.3d 1154 (2000).  When a person who does not have standing to 

file suit nevertheless asks for relief, it is tantamount to a request for an advisory opinion.  See 

270 Kan. at 491, 14 P.3d 1154.  Advisory opinions are an executive, not a judicial, power.  State 

ex rel. Morrison v. Sebelius, 285 Kan. 875, 885, 179 P.3d 366 (2008). 

To establish standing, an individual must demonstrate he or she suffered a cognizable 

injury and that there is a causal connection between the injury and the challenged conduct.  

Board of Miami County Comm’rs v. Kanza Rail–Trails Conservancy, Inc., 292 Kan. 285, 324, 

255 P.3d 1186 (2011);  Board of Sumner County Comm'rs v. Bremby, 286 Kan. 745, 751, 189 

P.3d 494 (2008).  “Standing is a question of whether the plaintiff has alleged such a personal 

stake in the outcome of the controversy as to warrant his invocation of jurisdiction and to justify 

exercise of the court’s remedial powers on his behalf.”  Warth, 422 U.S. at 498–99.  The Kansas 

Supreme Court has also interpreted standing generally to require a plaintiff to have a personal 

interest in a court’s decision and to have personally suffered some actual or threatened injury as a 

result of the defendant’s conduct.  Lower v. Board of Dir. of Haskell County Cemetery Dist., 274 

Kan. 735, 747, 56 P.3d 235 (2002).  “‘Standing to sue’ means that a party has sufficient stake in 

an otherwise justiciable controversy to obtain judicial resolution of that controversy.”  Harrison, 

241 Kan. at 176, 734 P.2d 1155 (quoting Dutoit v. Board of Johnson County Comm’rs, 233 Kan. 

995, 1003, 667 P.2d 879 (1983)). 
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 In Linsea v. Board of Chase County Comm’rs, 12 Kan.App.2d 657, 753 P.2d 1292, the 

Court of Appeals considered whether plaintiff’s status as a Chase County citizen and taxpayer 

was sufficient to confer standing to bring an action challenging Board action.  12 Kan.App.2d at 

660, 753 P.2d 1292.  Plaintiff argued the decision at issue adversely affected his interests as a 

taxpayer and his aesthetic appreciation of the County courthouse.  The Court of Appeals held 

Linsea lacked standing on that basis because he did not allege a special injury not suffered by 

other citizens and taxpayers. 12 Kan.App.2d at 661, 753 P.2d 1292.  The Court held:   

An aggrieved person is one whose legal right is invaded by an act complained of 
or whose pecuniary interest is directly affected by the order. The term refers to a 
substantial grievance, a denial of some personal or property right, or the 
imposition upon a party of some burden or obligation. In this sense it does not 
refer to persons who may happen to entertain desires on the subject, but only to 
those who have rights which may be enforced at law and whose pecuniary interest 
may be affected. 

 
12 Kan.App.2d 657, Syl. ¶ 4, 753 P.2d 1292 [citation omitted];  see Fairfax Drainage District v. 

City of Kansas City, 190 Kan. 308, 314-15, 374 P.2d 35 (1962).  

B. Discussion – Plaintiff Dunwoody Lacks Standing. 

Plaintiff Dunwoody cannot demonstrate he suffered a cognizable injury or that there is a 

causal connection between the alleged injury and the conduct of the Board he seeks to challenge.  

Like the plaintiff in Linsea, he asserts only his status as a resident and citizen of Johnson County, 

Kansas.  See Plaintiffs’ Petition filed herein ¶¶18, 38.  Dunwoody asserts no specific injury, 

substantial grievance, denial of personal or property right, or imposition of a burden or 

obligation.  Kansas, and federal law, is well-settled:  there is no general citizen or taxpayer 

standing.  See Linsea, 12 Kan.App.2d at 661, 753 P.2d 1292;  Dutoit, 233 Kan. 995, 1003, 667 

P.2d 879;  Arizona Christian School Tuition Organization v. Winn2, 131 S.Ct. 1436, 1437, Syl. ¶ 

                                                           
2 The Court summarized: 
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b, 1442-43, 179 L.Ed.2d 523, (2011) (citing Frothingham v. Mellon, 262 U.S. 447, 43 S.Ct. 597, 

67 L.Ed. 1078 (1923);  Doremus v. Board of Ed. of Hawthorne, 342 U.S. 429, 72 S.Ct. 394, 96 

L.Ed. 475 (1952)).  Dunwoody does not plead any special status and would be unaffected by any 

legal or equitable relief.  He possesses no justiciable interest in the action and his claims must be 

dismissed for lack of standing – both for failure to state a claim upon which relief can be granted, 

pursuant to K.S.A.60-212(b)(6), and for lack of subject matter jurisdiction, pursuant to K.S.A.60-

212(b)(1).        

C. Discussion – Plaintiff Hodge Lacks Standing. 

Similarly, Plaintiff Hodge lacks standing to challenge the Board’s action.  Hodge claims 

to be a board member of the Johnson County Mental Health Center, but his term was amended to 
                                                                                                                                                                                           

Respondents suggest that their status as Arizona taxpayers provides them with standing to 
challenge the STO tax credit. Absent special circumstances, however, standing cannot be based on 
a plaintiff's mere status as a taxpayer. This Court has rejected the general proposition that an 
individual who has paid taxes has a “continuing, legally cognizable interest in ensuring that those 
funds are not used by the Government in a way that violates the  Constitution.” Hein v. Freedom 
From Religion Foundation, Inc., 551 U.S. 587, 599, 127 S.Ct. 2553, 168 L.Ed.2d 424 (2007) 
(plurality opinion). This precept has been referred to as the rule against taxpayer standing. 

The doctrinal basis for the rule was discussed in Frothingham v. Mellon, 262 U.S. 447, 43 
S.Ct. 597, 67 L.Ed. 1078 (1923) (decided with Massachusetts v. Mellon). There, a taxpayer-
plaintiff had alleged that certain federal expenditures were in excess of congressional authority 
under the Constitution. The plaintiff argued that she had standing to raise her claim because she 
had an interest in the Government Treasury and because the allegedly unconstitutional expenditure 
of Government funds would affect her personal tax liability. The Court rejected those arguments. 
The “effect upon future taxation, of any payment out of funds,” was too “remote, fluctuating and 
uncertain” to give rise to a case or controversy. Id., at 487, 43 S.Ct. 597. And the taxpayer-
plaintiff's “interest in the moneys of the Treasury,” the Court recognized, was necessarily “shared 
with millions of others.” Ibid. As a consequence, Frothingham held that the taxpayer-plaintiff had 
not presented a “judicial controversy” appropriate for resolution in federal court but rather a 
“matter of public ... concern” that could be pursued only through the political process. Id., at 487–
489, 43 S.Ct. 597. 

In a second pertinent case, Doremus v. Board of Ed. of Hawthorne, 342 U.S. 429, 72 S.Ct. 
394, 96 L.Ed. 475 (1952), the Court considered Frothingham's prohibition on taxpayer standing in 
connection with an alleged Establishment Clause violation. A New Jersey statute had provided 
that public school teachers would read Bible verses to their students at the start of each schoolday. 
A plaintiff sought to have the law enjoined, asserting standing based on her status as a taxpayer. 
Writing for the Court, Justice Jackson reiterated the foundational role that Article III standing 
plays in our separation of powers. “ ‘The party who invokes the power [of the federal courts] must 
be able to show not only that the statute is invalid, but that he has sustained or is immediately in 
danger of sustaining some direct injury as a result of its enforcement, and not merely that he 
suffers in some indefinite way in common with people generally.’ ” Doremus, supra, at 434, 72 
S.Ct. 394 (quoting Frothingham, supra, at 488, 43 S.Ct. 597). 

131 S.Ct. 1436, 1442-43. 
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end on December 19, 2013 by motion of the Board of Johnson County Commissioners 

immediately prior to adoption of Resolution 073-13 of which he complains.  See Plaintiffs’ 

Petition filed herein, Exhibit D.  The next item the Board of County Commissioners addressed 

was Resolution 073-13, dissolving the governing board of the Johnson County Mental Health 

Center.  See Id.  More importantly, Hodge alleges no substantial grievance, denial of some 

personal or property right, or the imposition of some burden or obligation.  He claims merely an 

“an interest in the preservation of his position on the JCMHC, protection of his right to deliberate 

and vote on the executive director of the Johnson County Mental Health Center, and in the 

preservation of the provisions of the Charter as enacted by the Citizens of Johnson County, 

Kansas.”  See Plaintiffs’ Petition filed herein ¶¶22, 37.  Yet Hodge received no compensation or 

benefit for his voluntary appointment to the mental health board, and he was conferred no 

individual authority or privilege.  He served entirely at the pleasure of the Board of County 

Commissioners as a matter of law.  See K.S.A. 19-4002 (a)(1) (2012 Supp.).3  K.S.A. 19-4002b 

(2012 Supp.)4, upon which plaintiffs focus in their Petition filed herein, provides the Board of 

Johnson County Commissioners with the authority to serve as the community mental health or 

intellectual disability governing board and appoint an advisory board, similarly serving at their 

pleasure, to assist the Board of County Commissioners in its role as governing board, should 

they so choose.5 

Hodge’s appointment to the volunteer governing board of the Johnson County Mental 

Health Center was always at the pleasure of the Board of Johnson County Commissioners, and 

any reference to a “definite term” as referenced in the Johnson County Home Rule Charter 
                                                           
3 In pertinent part: “The members of such governing board shall be appointed by and shall serve at the pleasure of 
the board of county commissioners of the county.” 
4 Plaintiffs’ appear to allege in said Petition that the Kansas legislature last acted on K.S.A. 19-4002b in 1986.  In 
fact, both K.S.A. 19-4002 and K.S.A. 19-4002b were amended in 1990 and again as recently as 2012.   
5 Please see Section II below for a more detailed discussion of the relevant statutes, the County Charter, and the 
reconciliation of same. 
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(County Charter) and in said Petition means only that he must be reappointed at the conclusion 

of the term as opposed to continuing to serve in perpetua absent action by the Board of County 

Commissioners.  Appointment to a position for which a person serves at the pleasure of another 

for a definite term does not alter the nature of the service or confer a property right upon the 

appointee.  Rather, it simply means that he or she serves until that date and not beyond, unless 

removed in the interim.  The appointing authority, in this case the Board of County 

Commissioners having been conferred the authority by K.S.A. 19-4002, did not appoint Hodge 

or any other board member to a position with removal for cause or by ouster or upon notice and 

hearing.  Nothing in the County Charter indicated that it altered the nature of the appointment as 

“at the pleasure of the Board of County Commissioners.”   

Plaintiff Hodge possesses no privilege or capacity to represent or assert the rights of the 

governing board of the Johnson County Mental Health Center.6  He does not allege any such 

representational privilege or capacity, and no such authority can be found at law.  Hodge is 

nothing more than a volunteer whose services are no longer sought.  Hodge confuses the duties 

imposed by service with the investiture of a right to govern or rule.  Neither the County Charter 

nor appointment to a volunteer board to serve at the pleasure of the Board of County 

Commissioners invest Hodge with “the right” to preservation of a voluntary position or “the 

right” to deliberate and vote on the appointment of public employees.  As such, Hodge, like 

Dunwoody, is left with no claim to standing except his residency and generalized claim of 

interest to upholding the Charter.  Generalized citizenship and taxpayer standing claims are 

insufficient to establish standing.  See Linsea, 12 Kan.App.2d at 661, 753 P.2d 1292;  Dutoit, 

                                                           
6 While plaintiffs reference former members of the Johnson County Mental Health Center governing board in their 
Petition filed herein (see said Petition ¶¶19-21, 25-32) and their original appointment terms prior to amendment by 
the Board of County Commissioners on December 19, 2013, plaintiffs do not allege any representational capacity or 
claim any authority to such.  Moreover, other than Hodge, no other former board members are parties to this or any 
related action.   
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233 Kan. 995, 1003, 667 P.2d 879;  Arizona Christian School Tuition Organization, 131 S.Ct. 

1436; and cases cited therein.  Hodge possesses no justiciable interest in the action and his 

claims must be dismissed for lack of standing.        

II. Plaintiffs Fail to State a Claim Upon Which Relief May Be Granted Because the 

Action of the Board of Johnson County Commissioners in Dissolving the Governing 

Board of the Johnson County Mental Health Center Was Not Illegal, Fraudulent, or 

Oppressive.7 

A. Applicable Legal Principles 

1. Specific Statutory and Johnson County Home Rule Charter Provisions 

K.S.A. 19-4002(a)(1) provides: 

Except as provided by K.S.A. 19-4002a and 19-4002b, and amendments thereto, 
every county which establishes a mental health center or facility for people with 
intellectual disability shall establish a community mental health or an intellectual 
disability governing board. Every county which wants to establish such board for 
the purpose of allowing such board to contract with a nonprofit corporation to 
provide services for people with intellectual disability may establish an 
intellectual disability governing board in accordance with the provisions of this 
section. Any board established under this subsection shall be referred to as the 
governing board. The governing board shall be composed of not less than seven 
members. The members of such governing board shall be appointed by and shall 
serve at the pleasure of the board of county commissioners of the county. 
 

K.S.A. 19-4002(a)(1) (2012 Supp.). 

 K.S.A. 19-4002b (2012 Supp.) permits the Board of Johnson County Commissioners to 

serve as the community mental health or intellectual disability governing board of the county in 

lieu of appointing a governing board pursuant to K.S.A. 19-4002.  The statute further requires 

the Board of County Commissioners to appoint an advisory board serving at the pleasure of the 
                                                           
7 Plaintiffs allege that the relevant actions of the Board of Johnson County Commissioners were “facially invalid.”  
While clearly not an allegation of fraud or oppressive conduct, the plaintiffs may mean to allege that the Board’s 
action was illegal. Broadly construing plaintiffs’ Petition filed herein, the County will address the claim as if 
plaintiffs mean “illegal.”  To the extent that plaintiffs merely allege that the action was in merely improper or 
unreasonable, defendants are entitled to dismissal without the necessity of further inquiry.  See Umbehr v. Board of 
Wabaunsee County Comm’rs, 252 Kan. 30, 37, 843 P.2d 176 (1992) and discussion herein at II.A.3.  
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Board of County Commissioners and to seek recommendations from such advisory board with 

regard to the annual plan and budget for county mental health.  Id. (b) and (c).  K.S.A. 19-4002a 

(2012 Supp.) provides Sedgwick and Wyandotte Counties similar authority to dissolve their 

community mental health or intellectual disability governing boards and serve as the governing 

board(s) of such agency or agencies. 

 The Johnson County Home Rule Charter8 provides the following pertinent provisions set 

forth herein for the Court’s convenience: 

ARTICLE I. Powers of the County  
Section 1.01. POWERS OF THE COUNTY. Johnson County is a body 
corporate and politic, and as such, shall have all powers possible for a county to 
have under the Constitution and laws of the state of Kansas as fully and 
completely as though they were specifically enumerated in this Charter, and all 
other powers as provided for in this Charter. Such powers shall include all rights 
and powers of local self-government not inconsistent with the Constitution and 
laws of the state of Kansas.  
Section 1.02. EXERCISE OF POWERS. All powers of the County shall be 
executed as provided by this Charter, or if the Charter makes no provision, as 
provided by statute or otherwise as provided by resolution of the Board of County 
Commissioners, hereinafter referred to as the “Commission.”  
Section 1.03. CONSTRUCTION. The powers of the County under this Charter 
shall be construed liberally in favor of the County, and the specific mention of 
particular powers shall not be construed as limiting in any way the general powers 
stated in this Article. 
 
. . . 
 
ARTICLE V. Administrative Departments and Organizations  
Section 5.01. GENERAL PROVISIONS. The activities of the County shall be 
distributed among such departments and divisions thereof as are established or as 
may be established by reorganization of the County administration or as provided 
in this Article. Each department and division thereof shall have those duties and 
responsibilities provided by the Commission or the County Manager. 
 
. . . 
 
Section 5.04. GOVERNING BOARDS. The members of the governing boards 
of the Johnson County Library System, the Johnson County Parks and Recreation 

                                                           
8 Incorporated herein by reference and attached hereto as Exhibit A.  Similarly attached to Plaintiffs’ Petition filed 
herein as Exhibit A. 
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District, the Johnson County Mental Health Center, Johnson County 
Developmental Supports and the Johnson County Airport Commission shall be 
appointed by the Commission for definite terms. Each board shall be obligated 
and given authority to make and determine all policy matters in fulfilling its 
mission statement. Each board shall be responsible for selecting its Executive 
Director from a candidate pool that meets qualifications and experience levels as 
from time to time are determined by County personnel guidelines.  
 
The policy decisions once made by each board shall be administered by its 
Executive Director and in accordance with the general administration policies of 
Johnson County government in matters relating to personnel, legislation, 
insurance/risk management, purchasing, budgeting and budget making, 
accounting, auditing and finance. The respective policies shall be carried out in 
cooperation with the County Manager. Compliance by all governing boards shall 
be in effect by December 31, 2001.  
 

Johnson County Home Rule Charter (County Charter). 

2. Applicable Rules of Statutory Construction 

The most fundamental rule of statutory construction is the legislature’s intent governs if 

that intent can be ascertained.  See State v. Arnett, 290 Kan. 41, 47, 223 P.3d 780 (2010);  Hall v. 

Dillon Companies, Inc., 286 Kan. 777, 785, 189 P.3d 508 (2008).  The court should determine 

the legislature’s intent through its statutory language, giving ordinary words their ordinary 

meaning.  State v. Gracey, 288 Kan. 252, 257, 200 P.3d 1275 (2009).  When construing statutes 

to determine legislative intent, appellate courts must consider various provisions of an act in pari 

materia with a view towards reconciling and bringing the provisions into workable harmony if 

possible.  State v. Raschke, 289 Kan. 911, 914, 219 P.3d 481 (2009).  When ambiguity arises 

because various statutes are in conflict, the canons of statutory construction must be applied and 

legislative history may be consulted for indications of legislative intent.  State v. Valladarez, 288 

Kan. 671, 678–79, 206 P.3d 879 (2009).  When faced with such a disparity and resulting 

ambiguity, “it is the duty of the court, as far as practicable, to reconcile the different provisions 

so as to make them consistent, harmonious, and sensible.”  State ex rel. Morrison v. Oshman 
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Sporting Goods Co. Kansas, 275 Kan. 763, Syl. ¶ 2, 69 P.3d 1087 (2003).  “In the construction 

of statutes and reconciliation of conflicts, the court must always ascertain the intention of the 

legislature, if it can be done, from the subject matter of the statutes, and where there is a conflict, 

the entire context of the statutes and the consequences of their enactment may be taken into 

consideration.”  State, ex rel. Mellinger v. Throckmorton, 169 Kan. 481, 486, 219 P.2d 413 

(1950). 

3. Judicial Review of Action Taken by Board of County Commissioners 

In Umbehr v. Board of Wabaunsee County Comm’rs, 252 Kan. 30, 843 P.2d 176 (1992), 

the Kansas Supreme Court definitively reviewed the manner in which decisions of a board of 

county commissioners may be appealed or judicially challenged.  The Court noted the distinction 

between judicial or quasi-judicial action and legislative or administrative action.  Id., 252 Kan. at 

33, 843 P.2d 176.  The right to appeal or judicial review in Kansas is neither a vested nor a 

constitutional right, but is strictly statutory in nature.  Id., 252 Kan. 30, 37, 843 P.2d 176.  K.S.A. 

19-223 provides an avenue for aggrieved persons to appeal the decision of a board of county 

commissioners within thirty (30) days, but the statute permits appeals only from judicial or 

quasi-judicial actions of a board, not legislative actions.9  See Dutoit v. Board of Johnson County 

Comm’rs, 233 Kan. 995, 998–99, 667 P.2d 879 (1983).  Yet, “[n]o agency or board is the final 

arbiter; if the board acts beyond its authority, hence ‘illegally,’ it is subject to challenge through 

a proper action.”  Umbehr, 252 Kan. 30, 37, 843 P.2d 176 (citing State, ex rel. v. Unified School 

District, 218 Kan. 47, 50, 542 P.2d 664 (1975)).  Where no statute confers a right of appeal, 

courts can hear meritorious complaints against illegal, fraudulent, or oppressive acts of 
                                                           
9 To the extent that plaintiffs claim that the actions of the Board of Johnson County Commissioners in amending the 
terms of some of the members of the governing board of the Johnson County Mental Health Center and in 
subsequently dissolving same constitute judicial or quasi-judicial action, e.g. action that declares and enforces 
liabilities as they stand on present or past facts or action pertains more to administrative than to judicial, yet partakes 
of the judicial, plaintiffs’ claims are time barred pursuant to K.S.A. 19-223.  Defendant affirmatively raises said 
statute of limitations claim.  
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nonjudicial public boards and officials, either at the instance of the State or of a private citizen 

especially aggrieved thereby.  Umbehr, 252 Kan. 30, 37-38, 843 P.2d 176.  “It is generally held 

that a finding of illegality with regard to administrative proceedings relates to the procedural 

aspects of the proceedings and the determination of whether the action taken was within the 

authority of the agency or board.”  City of Wichita v. Board of Sedgwick County Comm’rs, 232 

Kan. 149, 151, 652 P.2d 717 (1982). 

B. Discussion 

Even if plaintiffs possessed standing to present their claims, plaintiffs’ Petition filed 

herein fails to state a claim upon which relief can be granted.  Said Petition largely contains 

conclusory legal statements which plainly misunderstand, misstate, or misconstrue the law of the 

State of Kansas and the County Charter.  Plaintiffs rest their claims solely, and necessarily, upon 

their contention that the County Charter, specifically Section 5.04, abrogated the underlying 

statutory framework and restrained the Board of Johnson County Commissioners from 

exercising the authority it granted in K.S.A. 19-4002 and K.S.A. 19-4002b.  Plaintiffs’ 

conclusory legal assertion is wholly without merit.  Plaintiffs dance around the issue of whether 

the Board of County Commissioners could “charter-out” of the statutes in an attempt to imply 

that the County elected to utilize home rule authority to invalidate the application of K.S.A. 19-

4002b.  Plaintiffs miss the point entirely – the issue is not whether Johnson County could utilize 

home rule to “charter-out” of the provisions of K.S.A. 19-4002 and K.S.A. 19-4002b, but 

whether Johnson County in fact (and law) did elect to use its home rule authority to invalidate 

the application of K.S.A. 19-4002 and K.S.A. 19-4002b as to the Board of Johnson County 

Commissioners.   
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Johnson County did not.  The County Charter does not identify either statute.  Moreover, 

the County Charter makes no specific recitation of the powers granted or responsibilities 

imposed by K.S.A. 19-4002 and K.S.A. 19-4002b anywhere within the County Charter or other 

home rule resolution.  As set forth above, the County Charter is to be “construed liberally in 

favor of the County, and the specific mention of particular powers shall not be construed as 

limiting in any way the general powers stated in this Article.”  County Charter, Article I, Section 

1.03.  Moreover, the County Charter specifically states Johnson County, “shall have all powers 

possible for a county to have under the Constitution and laws of the state of Kansas as fully and 

completely as though they were specifically enumerated in this Charter, and all other powers as 

provided for in this Charter.”  County Charter, Article I, Section 1.01.  The first section of the 

first article of the County Charter unequivocally states that Johnson County retains all the powers 

a county may possess under Kansas law and all other powers provided to the County in the 

County Charter.            

It is notable that Section 5.04 addresses the governing boards of all of the Johnson 

County agencies in spite of their very different legal statuses, administrative authorities and 

responsibilities, and authorizing legislation.  The governing board of Johnson County 

Developmental Supports, for example, is operated pursuant to Chapter 19, Article 40 of the 

Kansas Statutes Annotated, as amended, and, like the governing board of the Johnson County 

Mental Health Center, serves at the pleasure of the Board of County Commissioners pursuant to 

K.S.A. 19-4002 (2012 Supp.), may be dissolved and replaced by the Board of Johnson County 

Commissioners as governing board pursuant to K.S.A. 19-4002b (2012 Supp.), and is not a 

separate corporate or political entity.   
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The Johnson County Library Board, in contrast, was created by statute, is not subject to 

dissolution and replacement by the Board of County Commissioners, a statutory framework 

identifies the specific terms of its members, the limitations upon appointment, its status as 

corporate entity for limited purposes, and its members do not serve at the pleasure of the Board 

of County Commissioners.  See K.S.A. 12-1222, 12-1223, 12-1224, 12-1225, 12-1225a, 12-

1225b, 12-1225c.  The Johnson County Park & Recreation District, created by statute, is a body 

politic and corporate with the capacity to sue and be sued in its own name and to levy taxes.  See 

K.S.A. 19-2859 et seq.  Park & Recreation District board members are appointed in a manner 

and for terms specifically set forth by statute and also do not serve at the pleasure of the Board of 

County Commissioners.  See K.S.A. 19-2863.   

Finally, the Board of Johnson County Commissioners created the Johnson County 

Airport Commission, pursuant to K.S.A. 3-307a, by resolution when the Board found it was in 

the best interests of the County to place the operation of the airport under the supervision of an 

airport commission.  Although not specifically referenced in the statute, the ability to determine 

what is in the County’s best interest dictates that the Board of County Commissioners could 

determine that it was no longer in Johnson County’s interest to have an airport commission 

supervise operations and dissolve the airport commission.  The Airport Commission is not an 

independent corporate body, lacks the capacity to sue or be sued, and the Board of County 

Commissioners must approve its actions and expenditures.  See K.S.A. 3-307b, 3-307c, and 3-

307e.  While the County has complete authority to determine whether or not to create and utilize 

an airport commission, members of the airport commission may be removed by the board of 

county commissioners only “for the same cause justifying removal of any appointive officer.”  

K.S.A. 3-307a.  Plaintiffs cannot maintain a rational argument that the County Charter abrogated, 
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altered, or absolved Johnson County of all of the unique authorities, restrictions, and 

responsibilities of the five different agency governing boards as promulgated by Kansas statutes 

merely on the basis of the County Charter, Section 5.04. 

While the County Charter utilizes home rule authority pursuant to Kansas law, any 

resulting disparity or ambiguity between the County Charter and other statutory provisions not 

specifically amended or altered must be reconciled to the extent possible so as to make them 

consistent, harmonious, and sensible.  State ex rel. Morrison, 275 Kan. 763, Syl. ¶ 2, 69 P.3d 

1087.  Pursuant to K.S.A. 19-4002 (a)(1) (2012 Supp.), members of the governing board of the 

Johnson County Mental Health Center serve at the pleasure of the Board of County 

Commissioners.  K.S.A. 19-4002b (2012 Supp.), upon which plaintiffs focus in their Petition 

filed herein, provides the Board of Johnson County Commissioners with the authority to serve as 

the community mental health or intellectual disability governing board and appoint an advisory 

board, similarly serving at their pleasure, to assist the Board of County Commissioners in its role 

as governing board, should they choose to serve as such.  There is no difficulty or challenge in 

construing the applicable statutes and the County Charter in a consistent and meaningful manner.  

Appointment to serve as a member on the governing board of the Johnson County Mental Health 

Center10 is and was always at the pleasure of the Board of Johnson County Commissioners, and 

any reference to a “definite term” in the County Charter and in said Petition means only that a 

board member must be reappointed at the conclusion of his or her term – as opposed to 

continuing to serve in perpetua absent action by the Board of County Commissioners.  

Appointment to a position for a definite term for which a person serves at the pleasure of another 

does not alter the nature of the service or confer a property right upon the appointee.  Rather, it 

simply means that he or she serves until that date and not beyond, unless removed in the interim.   
                                                           
10 And similarly to serve as a member of the governing board of Johnson County Developmental Supports 
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Nothing in Section 5.04 of the County Charter altered the underlying statutory framework 

concerning the removal of governing board members;  as discussed above, the basis and 

standards for appointment and removal of members, the authorities of the various governing 

boards, and their duties vary amongst Johnson County’s agency governing boards.  The 

appointing authority, in this case the Board of County Commissioners having been conferred the 

authority by K.S.A. 19-4002, did not appoint plaintiff Hodge or any other board member to a 

position with removal for cause or by ouster or upon notice and hearing.  Nothing in the County 

Charter indicated that it altered the nature of the appointment as “at the pleasure of the Board of 

County Commissioners” as set forth in K.S.A. 19-4002.  Even if we concede, solely for the sake 

of argument, that the County Charter modified the statutory provisions concerning the 

appointment and terms of members to Johnson County agencies’ governing boards, the 

modification only added to, not abrogated, the underlying statutory framework of the respective 

boards.  See County Charter Section 1.01, 1.03.   

Moreover, the matter is not determined merely by review of the County Charter, but also 

upon carefully consideration of the language and purpose of the various statutory provisions.  

The construction of statutes, and in this instance home rule charter provisions, and the 

reconciliation of conflicts amongst them, the court must always ascertain the intention of the 

legislature or legislative agency, if it can be done, from the subject matter of the statutes, and 

where there is variation, ambiguity or conflict, consider the entire context of the statutes and the 

consequences of their enactment.  State, ex rel. Mellinger, 169 Kan. at 486, 219 P.2d 413;  see 

also, State ex rel. Morrison v. Oshman Sporting Goods Co. Kansas, 275 Kan. 763, Syl. ¶ 2, 69 

P.3d 1087 (2003) (“To this end it is the duty of the court, as far as practicable, to reconcile the 

different provisions so as to make them consistent, harmonious, and sensible. The court must 
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give effect to the legislature’s intent even though words, phrases, or clauses at some place in the 

statute must be omitted or inserted.”).  Plaintiffs simply cannot reasonably sustain a legal or 

equitable claim that the isolated phrase “shall be appointed by the Commission for definite 

terms” nullifies the statutory provisions underlying appointment, terms, manner of removal, and 

authority of the Board of County Commissioners to dissolve Johnson County agency governing 

boards generally or K.S.A. 19-4002 (2012 Supp.) and K.S.A. 19-4002b specifically. 

Moreover, lacking any specific statutory provision conferring a right of appeal or review, 

plaintiffs must allege and prove that the action of the Board of Johnson County Commissioners 

was illegal, fraudulent, or oppressive – not merely unreasonable, invalid, or improper.  Umbehr, 

252 Kan. 30, 36-38, 843 P.2d 176.  Plaintiffs do not contend that the Board’s actions were 

fraudulent or oppressive.  In fact, plaintiffs do not specifically allege that the actions of the Board 

of Johnson County Commissioners were “illegal.”  Plaintiffs allege only that the Board’s actions 

were “invalid.”  See Plaintiffs’ Petition filed herein ¶36.  Even if the Court broadly construes the 

term to mean an allegation of illegality, plaintiffs cannot sustain their claim as a matter of law as 

discussed herein.  Defendants are entitled to a dismissal for failure to state a claim upon which 

relief may be granted, pursuant to K.S.A. 60-212(b)(6).  

CONCLUSION 

WHEREFORE, defendants Board of County Commissioners of Johnson County, Kansas 

and Johnson County, Kansas [sic] pray this Court sustain defendants’ Motion to Dismiss, dismiss 

plaintiffs’ Petition filed herein, that plaintiffs take nothing by their action and for all such other 

relief that this Court deems just and equitable. 

        
       Respectfully submitted: 
 
       s/F. Charles Dunlay                                 
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       F. Charles Dunlay, Ks. Sup. Ct. #15207 
       Assistant County Counselor 
       Johnson County Legal Department 
       111 S. Cherry Street, Suite 3200 
       Olathe, KS 66061-3441 
       (913) 715-1865 
       FAX: (913) 715-1873 
       E-mail: chuck.dunlay@jocogov.org 
 
       Attorney for Defendants 
 
 

CERTIFICATE OF SERVICE 
 
 The undersigned hereby certifies that a copy of the above and foregoing was served via 

electronic filing on this 25th day of March, 2014, to: 

     Jeffrey Carey 
     The Carey Law Firm, LLC 
     229 SE Douglas, Ste. 210 
     Lee’s Summit, MO 64063 
 
     Attorney for Plaintiffs 
       
 
       S/F. Charles Dunlay                                        
       F. Charles Dunlay 
       Assistant County Counselor 
       Johnson County Legal Department 
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