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IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS
CIVIL COURT DEPARTMENT

KEN DUNWOODY,

and

BENJAMIN B. HODGE,
Plaintiffs, Case No. 14 CV 945

Division 3
vs. KSA Chapter 60

JOHNSON COUNTY BOARD OF
COUNTY COMMISSIONERS,

and

JOHNSON COUNTY, KANSAS,
Defendants.

MEMORANDUM DECISION GRANTING DEFENDANTS’ MOTION TO DISMISS

This case is before the Court on Defendants’ Motion to Dismiss and Memorandum in 

Support.1 Plaintiffs filed a joint Suggestions in Opposition,2 and Defendants filed a Reply.3 The 

parties, through counsel, presented oral argument to the Court on May 8, 2014.

After considering the parties’ briefs and oral arguments, the Court GRANTS Defendants’ 

Motion to Dismiss for the reasons set forth below.

A. LEGAL STANDARD

Defendants challenge Plaintiffs’ Petition in two ways: failure to state a claim upon which 

relief can be granted and lack of subject matter jurisdiction.

When a motion to dismiss under K.S.A. 60-212(b)(6) raises an issue concerning 
the legal sufficiency of a claim, the question must be decided from the well-
pleaded facts of plaintiff’s complaint. Dismissal is justified only when the 
allegations of the petition clearly demonstrate plaintiff does not have a claim.

1 Docs. 9 & 10, respectively.
2 Doc. 11.
3 Doc. 12.
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In considering a motion to dismiss for failure of the petition to state a claim for 
relief, a court must accept the plaintiff’s description of that which occurred, along 
with any inferences reasonably to be drawn therefrom. However, this does not 
mean the court is required to accept conclusory allegations on the legal effects of 
events the plaintiff has set out if these allegations do not reasonably follow from 
the description of what happened or if these allegations are contradicted by the 
description itself.4

Standing, on the other hand, is a component of subject matter jurisdiction.5 Whether 

subject matter jurisdiction exists is a question of law.6

Subject matter jurisdiction is vested by statute or constitution and establishes the 
court’s authority to hear and decide a particular type of action. Parties cannot 
confer subject matter jurisdiction upon the courts by consent, waiver, or estoppel. 
Parties cannot confer subject matter jurisdiction by failing to object to the court’s 
lack of jurisdiction. If a trial court determines that it lacks subject matter 
jurisdiction, it has absolutely no authority to reach the merits of the case and is 
required as a matter of law to dismiss it.7

“Generally, the court accepts the facts alleged in the plaintiff’s petition as true, but when the 

opposing party challenges facts on a jurisdictional issue like standing, the court doesn’t need to 

accept the petition’s factual statements as true and may decide the issue based on the evidence 

presented.”8 “Whether a sufficient interest exists to establish standing is a highly fact-specific 

determination.”9

B. ANALYSIS

Plaintiffs filed this suit to challenge the actions of the Johnson County Board of County 

Commissioners in dissolving the Community Mental Health Center Governing Board for 

Johnson County (“the Board”).

Standing

4Grindsted Prods., Inc. v. Kan. Corp. Comm’n, 262 Kan. 294, 302-03, 937 P.2d 1 (1997) (internal citations omitted).
5 Vorhees v. Baltazar, 283 Kan. 389, 397, 153 P.3d 1227 (2007) (citing Mid-Continent Specialists, Inc. v. Capital 
Homes, 279 Kan. 178, 106 P.3d 483 (2005)).
6 Kingsley v. Kan. Dep’t of Revenue, 288 Kan. 390, Syl. ¶ 2, 204 P.3d 562 (2009).
7 Chelf v. State, 46 Kan. App. 2d 522, Syl. ¶ 3, 263 P.3d 852 (2011).
8 Hartman v. City of Mission, 43 Kan. App. 2d 867, 868, 233 P.3d 755 (2010) (internal citations omitted).
9 Ternes v. Galichia, 297 Kan. 918, Syl. ¶ 5, 305 P.3d 617 (2013).
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The parties agree on the facts related to the parties’ standing; however, they disagree on 

the legal ramifications of those facts.

“In order to achieve standing, a party generally must assert its own legal rights and 

interests and may not base its claim to relief on the legal rights or interests of third parties.”10

“Standing to sue means that a party has a sufficient stake in an otherwise justiciable controversy 

to obtain judicial resolution of that controversy.”11

A person must demonstrate that he or she suffered a cognizable injury and that 
there is a casual connection between the injury and the challenged conduct to 
have standing to file a lawsuit in Kansas courts. Standing to sue means that a 
party has a sufficient stake in an otherwise justiciable controversy to obtain 
judicial resolution of that controversy. To have standing to assert a claim, a 
person must assert that he or she has a personal stake in the outcome of a case so 
as to justify court action to resolve the matter.12

The Plaintiffs agree with Defendants that Mr. Dunwoody does not have standing to bring 

this suit and therefore, they consent to the dismissal of his claims.13

As for Mr. Hodge, the Plaintiffs argue that he has standing to bring this suit because his 

former position as a member of the Board indicates that he has a special interest different from 

that of the general public. Defendants, on the other hand, insist that Mr. Hodge cannot 

demonstrate that he has suffered a cognizable injury because he received no compensation for his 

voluntary appointment, he suffered no pecuniary or other loss upon the dissolution of the Board, 

and he served entirely at the pleasure of the Board of County Commissioners.

Plaintiffs have directed this Court to Edgerton v. City of Overland Park,14 which appears 

to be controlling on this issue. Defendants, in their reply brief, do not address this case, nor do

they try to distinguish it in any way.

10 Ternes v. Galichia, 297 Kan. 918, Syl. ¶ 6, 305 P.3d 617 (2013).
11 Kan. Bldg. Indus. Workers Comp. Fund v. State, 49 Kan. App. 2d 354, Syl. ¶ 1, 310 P.3d 404 (2013).
12 Id. at 363-64 (internal citations omitted).
13 Doc. 11, p. 2.
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In Edgerton, the plaintiff filed suit against the city alleging that: (i) a charter ordinance 

passed by the council was improperly enacted and constitutionally defective; (ii) the council 

acted arbitrarily and capriciously in rejecting plaintiff’s nomination to the council; (iii) the 

plaintiff was deprived of due process and equal protection; and (iv) the members of the council 

conspired to reject plaintiff’s appointment.15 In addressing whether the plaintiff had standing, the 

Kansas Court of Appeals recognized that “the law does not preclude an attack on the internal 

organization of the city’s government. Thus, an individual may have standing if he or she has a 

special interest other than that of the general public.”16 After making that statement, the Court 

came to the rather quick conclusion that because the charter ordinance prevented the plaintiff 

from taking a seat on the city council, he allegedly suffered damages which were different from 

that of the general public, and thus, the plaintiff had standing to challenge the validity of the 

ordinance.17

The facts in this case are very similar. Here, Mr. Hodge was a member of the Board, and 

the action taken by the Board of County Commissioners dissolved the Board, thus depriving him 

of his seat on the Board. As such, the damages suffered by Mr. Hodge were different than those 

suffered by the general public, and Mr. Hodge therefore has standing to challenge the action. The 

Court’s decision in Edgerton did not rely on the existence of any injury in addition to losing a 

seat on the relevant body, on receiving remuneration for serving on the body, or on a pecuniary 

loss. Mr. Hodges, it seems, has a stronger showing of standing than the plaintiff in Edgerton, 

because Mr. Hodges was already a member of the Board, whereas Mr. Edgerton had not yet 

taken a seat on the city council, but had only been nominated.

14 15 Kan. App. 2d 721, 815 P.2d 1116 (1991).
15 Id. at 724.
16 Id. at 725 (emphasis added).
17 Id.
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For the reasons stated above, this Court finds that Mr. Hodges has standing to bring this 

suit to challenge the actions of the Johnson County Board of County Commissioners. As the 

parties agree, Mr. Dunwoody does not have standing to bring this suit.

Failure to State a Claim upon Which Relief Can be Granted

As a second argument, Defendants argue that the action of the Johnson County Board of 

County Commissioners in dissolving the Board was legal. In response, Plaintiffs argue that the 

Board of County Commissioners could have taken two different procedures to reach the end 

result they desired, however, the procedure they followed was improper.

In essence, this issue comes down to statutory interpretation. Defendants argue that 

Kansas state statute gives them direct authority to dissolve the Board. Plaintiffs argue that when 

the County enacted the Home Rule Charter, it limited its statutory rights to dissolve the Board.

As a result, Plaintiffs continue, Defendants can only dissolve the Board by passing a charter 

resolution or by following the requirements to amend the County Charter.

State statute allows for the creation of the Board and provides that the members of the 

Board “shall be appointed by and shall serve at the pleasure of the board of county 

commissioners of the county.”18 The statute also provides that in lieu of appointing the Board, 

the Johnson County Board of County Commissioners “may serve as the community mental 

health or intellectual disability governing board for Johnson County.”19 If the Board of County 

Commissioners elects to serve as the governing board, then members of the advisory board also 

serve at the pleasure of the Board of County Commissioners.20 Defendants cite to these statutes 

to support their action in dissolving the Board. Additionally, Defendants cite to multiple 

provisions of the Johnson County Home Rule Charter that indicate how the Court should 

18 K.S.A. 19-4002(a)(1).
19 K.S.A. 19-4002b(a).
20 Id. at (b).
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interpret the Charter, such as: Johnson County “shall have all powers possible for a county to 

have under the Constitution and laws of the state of Kansas as fully and completely as thought 

they were specifically enumerated in this Charter.”21 “The powers of the County under this 

Charter shall be construed liberally in favor of the County.”22

Plaintiffs, on the other hand, point to the Johnson County Home Rule Charter. In section 

5.04, the Charter provides: “The members of the governing boards of…the Johnson County 

Mental Health Center…shall be appointed by the Commission for definite terms.”23 In the same 

section, the Charter also addresses several other Johnson County boards, and includes terms 

about their policy decisions.24 Then, in Section 6.01, the Charter provides:

The Commission, upon a four-fifths (4/5) vote of its full membership, may, unless 
otherwise prohibited by law, propose amendments to this Charter subject to a 
referendum of the electors of Johnson County. Such referendum shall be held at 
the next regularly scheduled election at which all qualified electors of the County 
are eligible to vote and which follows by at least 60 days passage of the 
amendment resolution.

Plaintiffs insist that this passage requires the Board of County Commissioners to follow this 

procedure to dissolve the Board or pass a charter resolution.

In reply, Defendants highlight K.S.A. 19-101a, which sets out a county’s home rule 

authority in Kansas. It provides, in pertinent part:

(a) The board of county commissioners may transact all county business and 
perform all powers of local legislation and administration it deems appropriate, 
subject only to the following limitations, restrictions or prohibitions:
…
(18) Counties may not exempt from or effect changes in the provisions of K.S.A. 
19-4001 through 19-4015, and amendments thereto.25

21 Home Rule Charter, Doc. 1, ex. A, at § 1.01.
22 Id. at § 1.03.
23 Id. at § 5.04 (emphasis added).
24 Id.
25 (emphasis added).
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Despite the fact that the Johnson County Home Rule Charter mentions the particular

Board in question in this case, it does not require the creation of the Board. Additionally, while

the Charter states that the members of the Board are appointed for definite terms, this is contrary 

to K.S.A. 19-4002(a)(1). K.S.A. 19-101a specifically states that a County cannot exempt itself 

from or change the provisions of this statute. As a result, Johnson County did not and could not

limit their ability to dissolve the Board through Resolution 073-13. The Johnson County Board 

of County Commissioners did not act illegally. Thus, as a matter of law, Plaintiffs have failed to 

state a claim upon which relief can be granted.

C. CONCLUSION

For the reasons set forth above, Defendants’ Motion to Dismiss is hereby GRANTED.

IT IS SO ORDERED.

Dated this 13th day of May, 2014.

/s/ Thomas Sutherland
District Judge, Division 3
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